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THE MOST COMPREHENSIVE JUDICIAL RECORD EVER 





In the fall of 2010 and the spring of 2011, the Chief Justice of the Supreme 
Court of British Columbia presided over an unprecedented proceeding in 
Canadian legal history—a “reference” hearing conducted at the trial court 
level into the constitutionality of Canada’s criminal prohibition of polygamy. 
The authors are legal counsel at the Department of Justice and were part of 
the legal team that successfully defended the constitutionality of the 
prohibition on behalf of the Attorney General of Canada. 
This Essay discusses various aspects of the litigation, including the 
uniqueness of the proceeding, the voluminous evidentiary record it generated, 
the positions taken by the primary participants, and the Chief Justice’s 
decision. The record before the Chief Justice provided an unparalleled 
overview of the impact of polygamy on individuals, communities, and 
nation-states and led to his ultimate conclusion that polygamy, as a marital 
institution, is inherently harmful. 
  
 
 ∗ BJ Wray, Keith Reimer, and Craig Cameron are legal counsel in the federal Department of Justice in 
Vancouver, British Columbia. They were part of the legal team representing the Attorney General of Canada 
in the Polygamy Reference. The views and opinions expressed in this Essay are those of the authors alone and 
do not reflect the views or positions of the Attorney General of Canada or the Government of Canada. 
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INTRODUCTION 
Canada’s statutory prohibition on polygamy has been around for over 100 
years. It originated primarily in response to concerns that the existing 
prohibition on bigamy was not sufficient to capture nonlegal plural marriages.1 
A conviction for bigamy required an attempt to enter into two or more legal 
marriages, and some forms of plural marriages, such as Mormon “spiritual” 
marriages, were conducted in private ceremonies and were thought to be 
technically exempt from the prohibition on bigamy.2 In order to ensure that 
these marriages would be caught by the criminal law, Section 293, which 
prohibits multiple marriages, whether sanctioned by civil, religious, customary, 
or other means, was added to the Criminal Code of Canada in 1892.3 
In the years following the enshrinement of the Charter of Rights and 
Freedoms into the Canadian Constitution in 1982,4 questions arose as to the 
Charter compliance of the Criminal Code’s prohibition on polygamy. Various 
levels of government, as well as civil libertarians and some religious 
organizations, wondered if the prohibition may offend the Charter’s guarantees 
of religious freedom and life, liberty, and security of the person. It was thought 
that the prohibition was inappropriately based on a Christian worldview that 
privileged monogamous marriage and excluded other forms of consensual, 
loving relationships. Canada’s growing acceptance of different forms of 
relationships, including the legalization of same-sex marriage in 2005, further 
called into question the constitutionality of the prohibition on polygamy as 
many wondered how Canada could justify criminal sanctions on some forms of 
nonnormative relationships but not others. 
Given the existence of a large community of Fundamentalist Latter-day 
Saints (FLDS) in Bountiful, British Columbia, the province of British 
Columbia had a particular interest in the constitutionality of the polygamy 
offense. After many years of legal opinions from government lawyers, as well 
as outside counsel, the provincial government decided to obtain an opinion 
from the Supreme Court of British Columbia (BCSC) on the constitutionality 
of Section 293. On October 22, 2009, the Lieutenant Governor in Council of 
British Columbia asked the BCSC to conduct a hearing into the 
 
 1 Reference re: Section 293 of the Criminal Code of Canada, 2011 BCSC 1588, paras. 142, 854–877 
(Can.) [hereinafter Polygamy Reference]. 
 2 Id. paras. 855–856. 
 3 Id. para. 1015. 
 4 Id. para. 1. 
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constitutionality of the Criminal Code’s prohibition on polygamy in Reference 
re: Section 293 of the Criminal Code of Canada (the Polygamy Reference).5 
We were part of the legal team representing the Attorney General of 
Canada (AGC) during the hearing of the Polygamy Reference in the fall of 
2010 and spring of 2011. Along with the Attorney General of British Columbia 
(AGBC), we defended the constitutionality of the prohibition. The Chief 
Justice of BCSC was appointed to hear the reference proceeding and he, in 
turn, appointed an Amicus Curiae to argue that the prohibition was 
unconstitutional. In addition to these three primary participants, the Chief 
Justice permitted eleven advocacy organizations to intervene in the 
proceedings. These organizations represented a wide spectrum of ideological 
and constitutional perspectives that included civil libertarians, polyamorists, 
feminists, conservative religious groups, and children’s advocates. The breadth 
of the evidence submitted in the proceeding was extraordinary and led the 
Chief Justice to remark that his decision was based on “the most 
comprehensive judicial record on the subject ever produced.”6 
In Canada, the federal government is constitutionally responsible for 
determining the content of the Criminal Code, but the provinces are generally 
responsible for prosecuting Criminal Code offenses. The AGC and the AGBC 
worked together during the Polygamy Reference to ensure that we did not 
duplicate our evidence gathering efforts and that our arguments were, to the 
extent possible, complementary. We determined very early on that success in 
this case would turn on whether we could establish that polygamy was an 
inherently harmful practice. The AGC took on the task of gathering evidence 
and presenting argument on the historical reasons for the prohibition on 
polygamy in Western democracies as well as the present-day harms associated 
with polygamy around the world. The AGBC focused on the harms of 
polygamy to individual participants, and gathered evidence from numerous 
former members of polygamous communities in North America, including 
those affiliated with the FLDS in Canada and the United States. We believed it 
would be important to provide the court with both “hard” evidence that would 
ground the harms of polygamy in statistical and historical data, as well as 
“soft” evidence that would show how these harms impacted the hearts, minds, 
and bodies of individual participants. 
 
 5 See id. 
 6 Id. para. 6. 
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Ultimately, the Chief Justice held that the criminal prohibition on 
polygamy was constitutional.7 He found that while the prohibition offends both 
the freedom of religion of identifiable groups and the liberty interests of 
children between the ages of twelve and seventeen who were married into 
polygamy, the prohibition was demonstrably justified in a free and democratic 
society, save in its application to the latter group.8 This justification was 
grounded in the evidence of the harms of polygamy submitted by the Attorneys 
General. 
In Part I, this Essay provides a brief overview of the nature of reference 
proceedings in Canada and, in particular, the features that made the Polygamy 
Reference unique in Canadian judicial history. In Part II, we then set out the 
competing interpretations of Section 293 of the Criminal Code that were 
offered by the Amicus and the Attorneys General because determining the 
scope of the prohibition on polygamy was the necessary first step in the Chief 
Justice’s constitutional analysis. We also provide an overview of the key 
evidence and central arguments put forward by the Amicus and the AGC, 
especially with respect to the prohibition’s impact on the Charter guarantees of 
freedom of religion and life, liberty, and security of the person. Finally, in 
Part III, we summarize the Chief Justice’s assessment of the Charter issues and 
the evidentiary findings that ground his conclusions. 
I. THE UNIQUENESS OF THE PROCEEDINGS 
Reference proceedings in Canada are not an everyday occurrence. The 
federal government, through the Governor in Council, may refer important 
questions of law or fact to the Supreme Court of Canada for hearing and 
consideration.9 Each of Canada’s provinces have also enacted legislation that 
permits the provincial government to refer questions to the Court of Appeal of 
that province and, in British Columbia and Manitoba, the province may refer 
the questions either to the trial court (which in British Columbia is the BCSC) 
or to the appellate court of the province.10 The legislation in British Columbia 
 
 7 Id. para. 1359. 
 8 Id. para. 15. 
 9 Supreme Court Act, R.S.C., 1985, c. S-26, s. 53 (Can.). 
 10 In British Columbia, Constitutional Question Act, R.S.B.C. 1996, c. 68, s. 8 governs reference 
questions. Section 1 permits the Lieutenant Governor in Council to refer any matter to the Court of Appeal or 
to the Supreme Court of the province. Id. s. 1. In Manitoba, the Constitutional Questions Act, C.C.S.M., 
c. C180 governs reference questions. Section 1 permits the Lieutenant Governor in Council to refer any matter 
to the Court of Appeal or to the Court of Queen’s Bench in the province. Id. s. 1. 
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mandates that the AGC be given notice of such references and allowed to 
participate in the proceedings as of right.11 
A decision rendered by a court on a reference question is considered to be 
an advisory opinion to the government, and, historically, the reference 
procedure has been used to provide opinions on constitutional questions.12 
Until the Polygamy Reference, no reference had ever been heard by a lower 
court in Canada.13 As such, this was the first time that the fact-finding role of 
the lower court and all of the evidentiary procedures that accompany that role 
could be utilized in providing the advisory opinion.14 When references are 
heard at the appellate level, there are very limited options for introducing facts 
and, as the Chief Justice noted, “[t]his limits the ability of participants to 
rigorously challenge their reliability.”15 
These issues were avoided by initiating the Polygamy Reference in the 
BCSC rather than in the Court of Appeal. The evidentiary record was 
voluminous and included viva voce and written testimony from expert and lay 
witnesses, cross-examinations of these witnesses, video affidavits, academic 
studies and commentary, as well as popular culture materials on polygamy, 
including documentaries, news reports, books, and talk shows.16 
There were over ninety expert reports and affidavits, including affidavits 
from individuals in polygamous relationships, and twenty-two affiants and 
experts were examined and cross-examined during the hearing phase of the 
proceeding.17 The experts were drawn from a wide range of academic 
“disciplines including anthropology, psychology, sociology, law, economics, 
family demography, history and theology,” and much of the research of their 
research was interdisciplinary and cross-cultural.18 
The lay witnesses included current members of the FLDS community in 
Bountiful, British Columbia, who gave “both written and viva voce [evidence], 
under cover of anonymity,” as well as former members of the FLDS who 
testified in open court.19 Other lay witnesses “described their involvement with 
 
 11 R.S.B.C. 1996, c. 68, s. 3. 
 12 1 PETER HOGG, CONSTITUTIONAL LAW OF CANADA § 8.6, at 8-15 (5th ed. 2007). 
 13 Polygamy Reference, 2011 BCSC 1588, para. 26. 
 14 See id. 
 15 Id. para. 53. 
 16 Id. paras. 28–32. 
 17 Id. paras. 28–30. 
 18 Id. para. 29. 
 19 Id. paras. 30–31. 
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polyamory” and other types of nonmonogamous relationships.20 Needless to 
say, this was not the type of record that could be created in a reference initiated 
in a Court of Appeal. 
Another unique feature of the Polygamy Reference was the way in which 
public access to the proceedings was facilitated. The Canadian Broadcasting 
Corporation provided a live webcast of the closing arguments in the Polygamy 
Reference, which was a new experience for all of us involved in the hearing.21 
While the Supreme Court of Canada regularly televises its proceedings, it is 
relatively rare for a provincial court, especially a trial court, to do so.22 The 
Polygamy Reference also received widespread media attention in Canada, and, 
at least in the early days of the hearing, the large public gallery in the 
courtroom was filled with interested spectators. Public access to the evidence 
and arguments was further facilitated by one of the intervener organizations, 
the Canadian Polyamory Advocacy Association, which posted all of the 
publically filed material on its website.23 The court itself set aside space next to 
the courtroom where it placed hardcopies of all of the filed material so that 
members of the public could make use of this “library.” 
All of these features made the Polygamy Reference a one-of-a-kind 
proceeding in Canadian judicial history. As the Chief Justice noted, all of the 
participants embraced the opportunity to create an evidentiary record that was 
“remarkable not only for its size, but also for the breadth and diversity of its 
contents. Indeed, it is no exaggeration to say that the record embodies the bulk 
of contemporary academic research into polygamy.”24 All of the participants 
also embraced the opportunity to put forward comprehensive and complex 
written submissions on the constitutionality (or lack thereof) of the prohibition. 
The submissions of the Amicus were over 300 pages long, and the submissions 
of the AGC and AGBC were each over 150 pages. Added to these submissions 
were the facts of each of the interveners. Given the extensive evidentiary 
record and the numerous legal issues raised in the Polygamy Reference, it is no 
wonder that the Chief Justice’s reasons for judgment were nearly 350 pages 
long. 
 
 20 Id. para. 30. 
 21 Id. paras. 35, 38. 
 22 See id. para. 40. 
 23 Id. para. 38. 
 24 Id. para. 27. 
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II. COMPETING INTERPRETATIONS OF THE POLYGAMY PROVISION 
In order to determine the constitutionality of the prohibition on polygamy, 
the Chief Justice had to first consider the meaning of Section 293 of the 
Criminal Code. How to properly interpret the ambit of Section 293 was a 
central question in the Polygamy Reference. The Chief Justice’s analysis of the 
constitutionality of the prohibition could only be undertaken once the scope of 
the prohibition was delineated because he had to determine which types of 
relationships were covered by Section 293. The broader the scope of the 
prohibition, the harder it would be to defend against arguments that the 
prohibition was overly broad in that it captured all forms of nonmonogamous 
relationships. Section 293 states: 
(1) Every one who 
(a) practises or enters into or in any manner agrees or consents 
to practise or enter into 
(i) any form of polygamy, or 
(ii) any kind of conjugal union with more than one 
person at the same time, 
whether or not it is by law recognized as a binding form of 
marriage, or 
(b) celebrates, assists or is a party to a rite, ceremony, contract 
or consent that purports to sanction a relationship mentioned in 
subparagraph (a)(i) or (ii), 
is guilty of an indictable offence and liable to imprisonment for a 
term not exceeding five years.25 
The AGC, the AGBC, and the Amicus each offered different interpretations 
of Section 293, especially with respect to the meaning of “conjugal union” in 
Section 293(1)(a)(ii). Generally, the Attorneys General argued for a narrower 
interpretation of Section 293 that focused exclusively on multiple marriages,26 
while the Amicus argued that the prohibition extended to multiple nonmarital, 
cohabitation-based relationships.27 The case made by the Attorneys General 
with respect to the harms associated with polygamy was inherently linked to a 
narrower interpretation of Section 293. That is, the evidence of harms 
submitted by the Attorneys General considered only the harms that stemmed 
from multiple marriages, not the potential harms that may arise in other types 
of relationships.28 The interpretation of Section 293 was a critical factor in 
 
 25 Id. para. 17. 
 26 Id. paras. 932–935. 
 27 Id. para. 906. 
 28 See id. para. 931. 
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determining the constitutionality of the prohibition because if the court decided 
that the wording of the provision was broad enough to include “informal” 
polygamous relationships, there would be a greater chance that the AGC’s 
substantive defense of the prohibition would fall short. 
The AGC’s interpretation of Section 293 was grounded in the traditionally 
accepted definition of “polygamy,” as well as the history of the prohibition in 
Canada. The AGC argued that polygamy has always been linked to marriage.29 
For example, the Oxford English Dictionary defines polygamy as involving 
multiple marriages: “The practice or custom of having more than one spouse at 
the same time.”30 The etymology of polygamy further demonstrates that the 
term has always meant multiple marriages.31 In Canada, the criminal 
prohibition of polygamy was first introduced in 1890 in a bill to amend “An 
Act Respecting Offences Relating to the Law of Marriage.”32 The current 
prohibition on polygamy remains in the Criminal Code in Section 293, titled 
“Offences Against Conjugal Rights.”33 All of the offenses found in this section 
of the Criminal Code, which include polygamy and bigamy, are related to 
marriage.34 
Given this linguistic and legislative history, the AGC argued that, properly 
interpreted, Section 293 prohibits practicing or entering into multiple 
marriages, whether they are sanctioned by civil, religious, or other means.35 
The prohibition, according to the AGC, included both polygyny and 
polyandry.36 The AGC also asserted that, given the history of the prohibition, 
the phrase “conjugal union” in Section 293 is intended to capture all nonlegal 
multiple marriages, including Mormon celestial marriage, rather than mere 
cohabitation.37 In doing so, the AGC distinguished a “conjugal union” from a 
“conjugal relationship.” The AGC asserted that a “conjugal union is a 
 
 29 Id. para. 932. 
 30 Polygamy, OXFORD ENGLISH DICTIONARY, http://www.oed.com/view/Entry/147146?redirectedFrom= 
polygamy#eid (last visited May 17, 2015) (subscription needed for access). 
 31 See id. 
 32 See Polygamy Reference, 2011 BCSC 1588, para. 860. 
 33 Id. para. 932. 
 34 See id. 
 35 See id. para. 936. 
 36 Id. para. 944. “Polygamy” is an umbrella terms that refers to having more than one spouse at the same 
time. It includes “polygyny” (a male having multiples wives) and “polyandry” (a female having multiple 
husbands). Id. para. 135. In the Polygamy Reference, nearly all of the witnesses used “polygamy” to mean 
“polygyny.” Id. para. 137. The same usage is generally followed in this Essay. However, when appropriate, we 
use the terminology specifically used by each witness and participant. 
 37 Id. paras. 936–937, 939. 
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long-standing legal concept used to describe a marriage, whether valid under 
civil law, valid only in religious law or existing only in the view of the parties 
and the communities to which they belong.”38 A conjugal relationship, in 
contrast, is a term that has recently acquired a legal meaning that did not exist 
at the time of the introduction of the polygamy offense.39 A conjugal 
relationship is now most commonly applied to a common law relationship or to 
an unmarried, cohabitation-based relationship.40 
The AGBC also focused on the “marriage” requirement and argued that the 
prohibition was not directed at multi-partner relationships unless such a 
relationship had the trappings of what the AGBC called “a duplicative 
marriage.”41 According to the AGBC’s interpretation, multiparty conjugality 
would attract the criminal prohibition when it is or purports to be a marriage, 
including when it is or purports to be a pairing sanctioned by some authority 
and binding on its participants.42 In this formulation, “authority” would be 
some mechanism of influence, usually religious, legal, or cultural, that imposes 
some external consequences on decisions to enter into or remain in the 
relationship. 
The Amicus rejected the narrow interpretations offered by the Attorneys 
General and, instead, put forward a much more expansive interpretation of 
Section 293 that extended beyond marital relationships. He argued that 
Section 293 “criminalize[d] all conjugality other than monogamy, regardless of 
gender arrangement, the manner in which the union was formed, or its benefit 
to the participants.”43 The Amicus submitted that the prohibition also 
“criminalize[d] all participants in the union, alleged wrongdoers and victims 
alike.”44 He also argued that the term polygamy encompassed same-sex 
polygamy, polyandry, and polygyny.45 
The Amicus imported the modern day understanding of conjugal 
relationship into his interpretation of conjugal union. He argued that a conjugal 
union must be interpreted as a “marriage-like relationship” similar to a 
 
 38 Id. para. 937. 
 39 Id. paras. 939–940. 
 40 See id. para. 941. 
 41 Id. para. 953. 
 42 Id. 
 43 Id. para. 906. 
 44 Id. 
 45 Id. para. 907. 
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conjugal relationship.46 Conjugal union, therefore, was broad enough to 
encompass not only formal marriages but also common law relationships.47 
The word “conjugal,” according to the Amicus, described the substance of a 
relationship, rather than its legal form; conjugal speaks to a relationship 
between persons that is committed, interdependent, and of some permanence.48 
The Amicus asserted that Parliament’s intention was to ban all polygamous 
forms of conjugality, regardless of how that conjugal relationship was 
formed.49 
A. The Chief Justice’s Interpretation of the Polygamy Provision 
The Chief Justice did not accept the Amicus’s broad interpretation of 
Section 293 and, instead, largely accepted the AGC’s interpretation.50 He 
rejected the Amicus’s contention that the prohibition extended to conjugal 
relationships or common law cohabitation.51 Instead, the Chief Justice held that 
the focus of the provision was on multiple marriages, which he described as 
“pair-bonding relationships sanctioned by civil, religious or other means.”52 He 
accepted that both polygamy and conjugal union referred to marriage rather 
than other non-sanctioned forms of relationships: “Section 293, from its first 
iteration, has been viewed as creating an offence relating to the law of 
marriage.”53 He concluded that “[t]he offence is not directed at multi-party, 
unmarried relationships or common law cohabitation, but is directed at both 
polygyny and polyandry. It is also directed at multi-party same sex 
marriages.”54 The practical effect of the Chief Justice’s interpretation was that 
it drew a bright line between formalized polygamous marriages and informal, 
multiparty cohabitation relationships, such as those presented by the Canadian 
Polyamoury Advocacy Association. 
The Chief Justice’s interpretation of the scope and purpose of Section 293 
was grounded in the long history of the prohibition on polygamy in Western 
democratic states. The evidence submitted by the AGC on this history 
demonstrated that these states, including Canada, were concerned with 
 
 46 Id. para. 1011. 
 47 Id. 
 48 Id. 
 49 Id. para. 973. 
 50 Id. paras. 974, 977. 
 51 Id. para. 984. 
 52 Id. para. 987. 
 53 Id. para. 999. 
 54 Id. para. 1037. 
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deterring and punishing multiparty marital structures, not multiparty 
cohabitation.55 The Chief Justice also noted that Parliament was concerned 
with the “long-standing recognition, in the Western legal and philosophical 
tradition, of the harms associated” with multiple marriages and that 
Section 293 was intended to address the harms of polygamy to women, 
children, society, and, most importantly, the institution of monogamous 
marriage.56 The Chief Justice held that “the harms said to be associated with 
polygamy directly threaten the benefits felt to be associated with the institution 
of monogamous marriage – felt to be so associated since the advent of socially 
imposed universal monogamy in Greco-Roman society.”57 Importantly, the 
Chief Justice viewed the prohibition’s prevention of a wide range of harms and 
protection of monogamous marriage as “two sides of the same coin.”58 The 
prohibition predated Christianity and could not, therefore, be dismissed as an 
archaic imposition of Christian morality.59 Instead, the Chief Justice accepted 
that the protection of monogamous marriage was intimately linked to the 
prevention of a whole host of harms, including harm to the democratic state 
itself.60 
Significantly, in the context of his assessment of the proper interpretation 
of Section 293, the Chief Justice also addressed Canada’s rather recent 
recognition of same-sex marriage.61 The Chief Justice was alive to “[t]he 
alarmist view expressed by some that the recognition of the legitimacy of 
same-sex marriage will lead to the legitimization of polygamy.”62 The 
evidence submitted by the AGC with respect to the history of the prohibition of 
polygamy assuaged these alarmist views. This evidence established the 
preeminent place of the institution of monogamous marriage in Western 
culture and the Chief Justice noted that Canadians have come to accept 
same-sex marriage as part of that institution: “That is so, in part, because 
committed same-sex relationships celebrate all the values we seek to preserve 
and advance in monogamous marriage,”63 and there was no persuasive 
evidence that same-sex marriage created the same harms as polygamous 
 
 55 Id. para. 931. 
 56 Id. paras. 879–882. 
 57 Id. para. 883. 
 58 Id. para. 885. 
 59 Id. paras. 482–484. 
 60 See id. para. 1257. 
 61 Same-sex marriage has been legal across Canada since 2005 when the Federal Government enacted the 
Civil Marriage Act, S.C. 2005, c. 33 (Can.). 
 62 Polygamy Reference, 2011 BCSC 1588, para. 1042. 
 63 Id. para. 1041. 
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marriages.64 He cited a well-known legal academic, Maura Strassberg, for the 
proposition that “the doctrinal underpinnings of monogamous same-sex 
marriage are indistinguishable from those of heterosexual marriage as revised 
to conform to modern norms of gender equality.”65 Same-sex marriage, then, 
was not the precursor to the recognition of polygamous marriages but, instead, 
the acceptance of same-sex marriage has reaffirmed the prominence of 
monogamous marriage. The Chief Justice concluded that the state most 
definitely has a place in “the bedrooms of the Nation” when a critical 
institution, such as monogamous marriage, is threatened by a practice that is 
“inevitably associated with serious harms.”66 
B. The Amicus’s Arguments Against the Prohibition 
All legislation in Canada must be consistent with the protections on 
individual rights and freedoms that are enshrined in the Charter of Rights and 
Freedoms. As noted above, while the Charter is a relatively recent addition to 
the Canadian constitution, legislation that was enacted prior to the Charter, 
such as Section 293 of the Criminal Code, must still comply with the 
protections set out in the Charter. The Amicus and his allied interveners argued 
that numerous provisions of the Charter were infringed by the prohibition on 
polygamy, but their primary arguments were directed at the prohibition’s 
violation of the Charter’s guarantees of freedom of religion, expression, and 
association; liberty and security of the person; and equality.67 
The Amicus began by arguing that the prohibition on polygamy was “the 
product of religious animus” because it targeted Mormons and sought to curtail 
Aboriginal polygamy in the name of promoting Christian monogamy.68 In 
enacting the prohibition, the federal government impermissibly imposed a 
particular religious stance on all Canadians.69 The Amicus further argued that 
the prevention of harm was not one of the original purposes of the prohibition 
and that the Chief Justice should reject any attempt by the Attorney General to 
newly ascribe the prevention of harm as one of the purposes of Section 293.70 
The Amicus asserted that the effect of the prohibition was to criminalize 
 
 64 See id. paras. 883–885.  
 65 Id. para. 1042. 
 66 Id. (internal quotation mark omitted). 
 67 See id. para. 1047. 
 68 Id. paras. 1053–1054. 
 69 Id. para. 1054. 
 70 See id. para. 1055. 
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religious beliefs and practices, as well as to subject adherents of certain 
religions to penal sanction.71 For some members of these faiths, such as 
fundamentalist Mormons, Muslims, and Wiccans, the practice of polygamy is 
intimately connected to their religious beliefs, and the Amicus argued that 
Section 293 interfered with the ability of these individuals to act in accordance 
with their beliefs.72 
To support his freedom of religion arguments, the Amicus submitted expert 
evidence on the role of polygamy within various religious cultures, including 
Islam and fundamentalist Mormonism.73 The Amicus also filed expert reports 
from several legal scholars who outlined the history of the legal regulation of 
Mormon polygamy, as well as international perspectives on the criminalization 
of polygamy.74 These experts opined that the prohibition on polygamy 
stemmed from the fear of Mormonism and was also linked to racism because 
polygamy in nineteenth-century America was viewed “as natural for people of 
colour but unnatural for white Americans.”75 The evidence of these experts 
was supplemented by the evidence of several lay witnesses from the FLDS 
community in Bountiful, British Columbia, who testified to their personal 
experiences of living in polygamous marriages.76 The Amicus also submitted 
an expert report on the changing patterns of conjugal relationships in Canada 
to support his position that, while marriage remains the core social institution 
in Canada, it has weakened over time as more and more households have 
chosen not to enter into formal marriages.77 
The Amicus’s primary witness with respect to the lack of harms in 
polygamous relationships was Professor Angela Campbell, the director of the 
Institute of Comparative Law at McGill University’s Faculty of Law in 
Montreal.78 She addressed the “interface between the practice of polygamy and 
the legal prohibition against polygamy, with emphasis on the polygamous 
community in Bountiful, BC.”79 Professor Campbell “caution[ed] against the 
acceptance at face value of what may be stereotypical portrayals of life in 
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polygamous communities.”80 She traveled to Bountiful and interviewed 
twenty-two women who belonged to that FLDS community.81 Based on these 
interviews, she opined that the criminalization of polygamy has had negative 
effects on Bountiful’s residents, including psychological and emotional stress 
related to the fear of prosecution.82 She also testified that the women and 
children of Bountiful have been stigmatized and stereotyped by those outside 
the FLDS community.83 According to Professor Campbell, the real lives of 
these women were not characterized by harms or abuses, but, instead, these 
women exhibited personal agency and freely chose to enter into polygamous 
marriage because of their strong religious beliefs.84 
The crux of the Amicus’s Charter argument was that the blanket ban on 
polygamy criminalized all polygamous relationships, whether or not those 
relationships were harmful to the individuals involved or harmful to society in 
general.85 The law was, therefore, overly broad because it captured “good” 
polygamy, as well as “bad” polygamy.86 The Amicus did not dispute that 
harms can and do arise in polygamous relationships. He acknowledged that the 
court heard significant evidence of harmful, exploitative practices within the 
context of polygamy in the FLDS community, including evidence on underage 
sex, child trafficking, and forced marriage.87 However, the Amicus contended 
that the correct response to the existence of these harms was to prosecute the 
wrongdoers and accomplices for inflicting these particular harms.88 Polygamy, 
according to the Amicus, was “not harmful in and of itself,” and this was 
evidenced by the fact that “consensual and harmless adult polygamous unions 
exist.”89 Additionally, the Amicus argued that harms may arise in any marriage 
and that the harms found in polygamous marriages were certainly not unique to 
those types of relationships.90 
The Amicus suggested that, instead of Section 293, other Criminal Code 
offenses already in place should be used to target conduct that is demonstrably 
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harmful, such as trafficking persons, forcible confinement, assault, sexual 
assault, and so forth.91 The Amicus argued that since laws against these 
offenses already exist, rather than criminalize polygamy, these laws could and 
should be used to deter and punish harmful conduct in polygamous 
relationships.92 There was, therefore, no need to ban all forms of polygamous 
relationships when laws on the books already prohibit any “bad” conduct that 
may arise in such relationships.93 The evidence proffered by the Attorneys 
General did not, in the Amicus’s opinion, demonstrate that polygamy itself was 
harmful.94 Rather, the harms are more accurately characterized as arising out of 
particular relationships or communities, and these harms can be dealt with 
through other provisions of the Criminal Code. 
The Amicus also argued that if the objective of Section 293 was “the 
protection of women and children from harm,” then the prohibition’s 
criminalization of the women and children who participate in polygamous 
marriages was arbitrary.95 Additionally, the Amicus noted that the harms 
“alleged to be suffered by children of polygamous marriages are the same as 
those suffered by children of abusive monogamous parents,” yet the 
prohibition only criminalizes polygamy.96 This, too, was arbitrary.97 
Finally, the Amicus alleged that the blanket prohibition on polygamy was 
not only unnecessary, arbitrary, and overbroad; it was discriminatory.98 The 
polygamy prohibition, according to the Amicus, branded all polygamists as 
criminals, regardless of whether their relationships harmed anyone.99 The 
Amicus argued that such a discriminatory approach may have been acceptable 
in the 1890s, but it was certainly not today.100 The Amicus submitted that in 
outlawing all consensual polygamous relationships, regardless of whether they 
can be tied to any concrete harm, Section 293 undermines the religion of 
fundamentalist Mormons, Muslims, and Wiccans, who believe that polygamy 
can be caring, supportive, and beneficial; the practice of which provides a link 
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to the divine.101 The Amicus further argued that polygamists have historically 
suffered disadvantage, and Section 293 perpetuates that disadvantage and 
exacerbates it by criminalizing a religious belief that is profoundly important to 
those practicing polygamy.102 The criminalization of polygamy is thus contrary 
to Canadian society’s modern approach of treating intimate, conjugal 
relationships as a matter of privacy and personal choice.103 
C. The Arguments in Favor of the Prohibition 
The Attorneys General and their allied interveners argued that the 
prohibition on polygamy was constitutional because it was aimed at the 
numerous harms associated with the practice. The AGC, in particular, argued 
that Parliament is entitled to impose a criminal prohibition on a particular 
practice if there is a reasonable apprehension that it poses a risk of harm.104 
Once it has been demonstrated that the harm is not insignificant or trivial, 
Parliament is entitled to deference in calculating the nature and extent of the 
harm and crafting an appropriate response.105 The AGC asserted that the 
evidence before the court demonstrated that polygamy has been consistently 
prohibited in Western democracies because polygamy results in “significant 
and substantial harms to individuals, particularly women and children, and to 
society at large.”106 The AGC explained that these harms include physical and 
sexual abuse; sexual and reproductive health harms; psychological and 
emotional harms; physical health harms, including increased mortality; 
economic deprivation; lower levels of education; decreased levels of political 
rights and civil liberties; commodification and objectification of women; and 
increased discrimination.107 
The AGC argued that Section 293 of the Criminal Code is the modern 
Canadian iteration of a consistent prohibition against polygamy that stretches 
back through Western history to before the rise of Christianity.108 In order to 
establish the pre-Christian, historical reasons for the prohibition on polygamy 
and the early recognition of its harms in Western democracies, the AGC 
submitted the expert report of Professor John Witte, Jr., a law professor and 
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Director of the Center for the Study of Law and Religion at Emory 
University.109 Professor Witte was qualified as an expert in legal history, 
marriage and historical family law, and religious freedom.110 We asked 
Professor Witte to provide an overview of Western teaching regarding 
monogamy and polygamy throughout the watershed periods of Western 
history, from ancient Greece and Rome, through the biblical and early 
Christian era, the Middle Ages, the Protestant Reformation, the Enlightenment, 
and the common law era.111 
Professor Witte testified that Greek and Roman philosophers and jurists 
condemned the practice of polygamy because it undermined human dignity 
and equality.112 In contrast, monogamous marriage was extolled because it 
fostered democratic values.113 Professor Witte noted that “it has never been 
seriously claimed that monogamous marriage is a uniformly positive 
experience for everyone;” however, “in general . . . monogamous marriage is 
said to bring essential private goods to the couple and their children, and 
important public goods to society and the state.”114 In other words, monogamy 
was not simply the product of moral or religious precepts as the Amicus 
suggested.115 Professor Witte further opined that Western lawmakers have 
consistently identified the practice of polygamy with harms to individuals, 
particularly women and children, and to society.116 Professor Witte’s evidence 
was corroborated by other experts who testified in the Polygamy Reference, 
including witnesses put forward by the Amicus.117 
The AGC also submitted evidence with respect to the current status of 
polygamy around the world and Canada’s obligations regarding polygamy 
under international human rights law.118 In particular, we asked Dr. Rebecca 
Cook, Chair of International Human Rights Law at the University of Toronto, 
Faculty of Law,119 to provide an expert report that addressed four issues: (1) a 
literature review of the harms of polygamy, especially as viewed through the 
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perspective of international human rights law;120 (2) state practice and case law 
on polygamy in comparative Western democracies;121 (3) the treatment of 
polygamy in international human rights law;122 and (4) Canada’s specific 
obligations with respect to polygamy under various treaties and conventions to 
which Canada is a signatory.123 
Dr. Cook testified that the global trend is to criminalize the practice of 
polygamy because of the recognized harms associated with it, especially the 
harms to women’s dignity and equality.124 Where polygamy is not prohibited, 
the trend is to restrict its practices.125 Dr. Cook also noted that international 
treaty bodies, such as the Committee on the Elimination of Discrimination 
Against Women and the Human Rights Committee, have consistently 
condemned the practice of polygamy.126 The Human Rights Committee has 
expressly called for polygamy to “be abolished wherever it continues to 
exist.”127 Dr. Cook also opined that there is a strong consensus under 
international human rights law that states are obligated “to take ‘all appropriate 
measures’ to eliminate polygamy” as a form of discrimination against 
women.128 States, according to Dr. Cook, are also obligated to eliminate 
polygamy in order to ensure equality in marriage and family law, women’s 
rights regarding their health and security, and the protection of children and 
young people.129 
The AGC also provided the court with an original research project 
conducted specifically for the Polygamy Reference. We asked Dr. Rose 
McDermott, a Professor of Political Science at Brown University, to conduct a 
statistical analysis of the impact of polygamy on women’s equality, children, 
and the nation-state.130 We knew that while the anecdotal evidence of 
individuals involved in polygamous marriages would provide invaluable 
insight into particular instances of the harms of polygamy, a quantitative study, 
such as Dr. McDermott’s, was needed in order to offer a comprehensive 
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overview of the inherent connections between polygamy and a whole host of 
negative outcomes. 
Dr. McDermott conducted a statistical analysis of the consequences of 
polygamy using data from 171 countries around the world.131 Her study 
demonstrated that wherever the rates of polygamy increased, there was a 
corresponding increase in a wide range of negative consequences, not only for 
the individuals involved in polygamous marriages but for society in general.132 
Dr. McDermott’s study was cross-cultural, cross-national, and used data from 
three sources: the WomanStats Project Database, the Stockholm International 
Peace Research Institute, and Freedom House.133 Her study included data from 
every country in the world with a population over 200,000.134 That amounted 
to 171 countries, which is nearly 90% of the countries in the world.135 Based 
on her knowledge of existing literature on the impacts of polygyny, 
Dr. McDermott chose thirteen dependent variables to study, including life 
expectancy, birth rates, sex trafficking, domestic violence, and political and 
civil liberties.136 Dr. McDermott controlled for variables that might directly 
cause the outcomes she examined, and, in particular, she controlled for the 
effects of gross domestic product.137 
Dr. McDermott’s study found that the harmful consequences of polygamy 
included increased levels of physical and sexual abuse against women, 
increased rates of maternal mortality, shortened female life expectancy, lower 
levels of education for girls and boys, lower levels of equality for women, 
higher levels of discrimination against women, increased rates of female 
genital mutilation, increased rates of trafficking in women, decreased levels of 
political and civil liberties, and increased spending on defense.138 
Dr. McDermott found a significant correlation between an increase in 
polygamy and these harms; therefore, one could infer a causal connection.139 
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Dr. McDermott’s statistical analysis was particularly significant for the 
AGC’s defense of the polygamy prohibition because her study allowed us to 
assert that there are certain harms that inhere in polygamy itself. The existing 
literature on polygamy was limited by the scope of prior investigations because 
they were typically confined to a particular country or particular group.140 This 
literature, on its own, could not provide evidence of the universality of these 
harms or whether these harms could be generalized to a wider population. On 
the other hand, the harms enumerated in Dr. McDermott’s study were not 
linked to the specific national, cultural, or religious context in which polygamy 
occurred, nor were they linked to the types of individuals involved in the 
relationships.141 Instead, Dr. McDermott’s analysis demonstrated that the 
harms arose wherever polygamy occurred.142 
The AGC argued that these inherent, structural harms were precisely what 
Section 293 of the Criminal Code aimed to prevent.143 The prohibition on 
polygamy was intended to “promote[] human dignity” and reflect “the values 
and principles essential to a free and democratic society,” including “a 
commitment to social justice and equality.”144 With respect to the primary 
Charter claims, the AGC argued that Section 293 is consistent with the 
fundamental freedoms protected by the Charter, including freedom of religion, 
because freedom of religion does not protect a person’s right to engage in 
religiously motivated practices that harm others and interfere with their Charter 
rights.145 The evidence demonstrated that the practice of polygamy was 
harmful to women and children and interfered with their Charter right to be 
free from physical, psychological, economic, and social harms.146 
The AGC also argued that the polygamy prohibition is consistent with the 
principles of fundamental justice under Section 7 of the Charter because the 
prohibition is consistent with the state’s interest in preventing harm, and any 
measure less than a criminal prohibition would be inadequate to prevent the 
harms associated with polygamy.147 The AGC asserted that the evidence 
clearly established that all polygamous marriages expose the participants, their 
children, families, and communities, up to and including the state level, to the 
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risk of significant harms.148 Criminalizing polygamy was thus necessary in 
order to mitigate these harms.149 “The fact that Parliament [can and] has 
addressed some of the harms associated with polygamy through the enactment 
of other criminal prohibitions does not” mean that it may not also “prohibit the 
practice itself.”150 In any event, a narrower prohibition that does not 
criminalize the practice of polygamy itself would be ineffective in responding 
to the harms because the risk of harm is present in every polygamous marriage, 
and the harmful effects of polygamy extend well beyond the immediate 
participants.151 
Finally, we argued that Section 293 does not violate the right to equality 
enshrined in Section 15 of the Charter because the prohibition does not draw 
any distinctions on the basis of “impermissible stereotypes that undermine 
human dignity.”152 To the contrary, the prohibition “promotes . . . dignity and 
the values and principles essential to a free and democratic society.”153 The 
evidence, from the AGC’s perspective, strongly demonstrated that the 
longstanding understanding that polygamy is harmful is not based on prejudice 
or stereotyping but on the fact that, objectively, polygamy is inherently linked 
to harms.154 The prohibition, from the AGC’s perspective, “corresponds to the 
serious harms that are associated with [the practice of] polygamy in a manner 
that promotes the very interests that underpin” the right to equality.155 
The AGBC’s arguments were similarly focused on the harms of polygamy 
and the ways in which those harms justified the continued prohibition of the 
practice. It is beyond the scope of this paper to provide a comprehensive 
overview of the AGBC’s arguments and evidence in the Polygamy Reference, 
but, in a nutshell, the AGBC’s arguments were more specifically grounded in 
the evidence of “on the ground” harms offered by their lay witnesses.156 While 
the AGBC also tendered expert witnesses who opined on the social harms 
engendered by polygamy, the AGBC’s primary focus was on the impact of 
polygamy on its participants, especially those within the FLDS in North 
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America.157 The testimony of these various lay witnesses described the 
everyday living conditions of these individuals and the long-term 
consequences that growing up in a polygamous community has had on their 
physical, psychological, and social well-being.158 Their testimony was, at 
times, difficult to listen to because of their graphic descriptions of the violence 
and manipulation they encountered in these communities and relationships.159 
Undoubtedly, the compelling nature of their testimony played a significant role 
in giving a human face to the often more abstract harms described in the 
literature on polygamy and by the various experts who testified in the 
Polygamy Reference. 
III. THE CHIEF JUSTICE’S DECISION 
The Chief Justice released his comprehensive Reasons for Judgment on 
November 23, 2011. The Chief Justice rejected the majority of the Amicus’s 
arguments and found that not only had the Attorneys General “demonstrated a 
reasoned apprehension of harm . . . . they ha[d] demonstrated ‘concrete 
evidence’ of harm” that justified the criminal prohibition on polygamy.160 The 
Chief Justice did accept the Amicus’s submissions with respect to freedom of 
religion and held that Section 293 violated the religious liberty of members of 
certain faith groups.161 However, he went on to conclude that the inherent 
nature of the harms of polygamy permitted the government to prohibit this 
practice.162 The Chief Justice noted that Parliament is entitled to some 
deference because “[t]his is a complex social issue. Parliament is better 
positioned than the Court to choose among a range of alternatives to address 
the harms.”163 
It was also common ground between all the participants that the prohibition 
engaged the liberty interests of polygamists because these individuals could 
face jail time if convicted.164 Once again, polygamy’s connection to such 
pervasive, demonstrable harms was, for the Chief Justice, sufficient to 
establish that this infringement of the liberty interests of polygamists was in 
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accordance with the principles of fundamental justice.165 He held that the 
prohibition was not arbitrary, overbroad, or grossly disproportionate to the 
government’s interest in preventing harm.166 He also accepted the Attorneys 
General argument that just because Parliament has addressed, through other 
laws, some of the discrete harms that have been found to exist in polygamous 
marriages, Parliament is not prevented from criminalizing polygamy itself.167 
The Chief Justice also noted that these other Criminal Code offenses “do not 
‘occupy the field’ of harms associated with polygamy as an institution.”168 
Polygamy, the Chief Justice concluded, was “inherently harmful to the 
participants, to their offspring and to society generally.”169 He also held that “it 
is legitimate for Parliament to act proactively to prevent the occurrence of 
harm,” and Parliament “is not limited to reacting once harm occurs.”170 
In coming to this conclusion, the Chief Justice relied heavily upon the 
evidence of Dr. McDermott in order to establish the structural harms of 
polygamy.171 He found that her evidence supported “the reasoned view that the 
harms associated with the practice [of polygyny] are endemic; they are 
inherent.”172 “This conclusion,” in the Chief Justice’s words, “is critical 
because it supports the view that the harms found in polygynous societies are 
not simply the product of individual misconduct; they arise inevitably out of 
the practice.”173 
Dr. McDermott’s statistical analysis not only lent credibility (and cultural 
transferability) to the findings of previous social science inquiries into the 
effects of polygamous relationships, but it also validated and lent credibility to 
the personal testimony of former members of the FLDS. As noted above, the 
AGBC had located numerous individuals in Canada and the United States who 
came forward and told their stories in open court.174 While their evidence was 
extremely compelling, it could only go so far in establishing the harms of 
polygamy because each of these first-hand accounts of the harms were limited 
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by the fact that all the relationships occurred in a particular religious 
community. Arguably, these harms could simply have been the product of 
certain religious beliefs and practices rather than polygamy itself. However, 
the combination of the testimony of these witnesses with Dr. McDermott’s 
original statistical analysis left no doubt in the Chief Justice’s mind that harms 
inhere in the very structure of polygamy itself: “What is striking is the 
congruity we find in the dangers of polygamy found in the African and Middle 
Eastern based empirical studies . . . , those predicted by Dr. McDermott’s 
work, and those found ‘on the ground’ and anecdotally in North America.”175 
The Chief Justice also dismissed the Amicus’s contention that the 
prohibition violated the Charter’s equality guarantee. The Chief Justice found 
that “[a]ny differential treatment that flows from [Section] 293 [was] not based 
on stereotypes with respect to particular marital forms []or. . . particular 
religions.”176 Rather, “polygamy has been [prohibited or restricted] throughout 
history because of the harms . . . associated with its practice,” and the Chief 
Justice noted that it is for this reason that Section 293 was enacted.177 He even 
went so far as to say that “[Section] 293 promotes,” rather than undermines, 
“the values that underlie the equality guarantee.”178 
The Chief Justice’s determination that polygamy itself, as an institution, is 
associated with a whole host of negative consequences was ultimately fatal to 
the Amicus’s position.179 All of the Amicus’s arguments rested on the premise 
that, as long as the participants in polygamous marriages were responsible for 
the type of relationship they forged and as long as they freely and consensually 
entered into such marriages, the law should leave them alone.180 This premise 
was fundamentally undermined by the statistical and anecdotal evidence that 
pointed to the structural harms of polygamy, as well as the evidence outlining 
the longstanding prohibition on polygamy in Western democracies. Once the 
Chief Justice accepted “that there is a reasoned apprehension that polygamy is 
inevitably associated with [a whole host of] harms . . . [that] inhere in the 
institution itself,” it was also inevitable that he would find that anything short 
of a blanket criminal prohibition would not deter and punish these harms.181 
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CONCLUSION: NOT THE LAST WORD? 
In the years since the Chief Justice released his decision in the Polygamy 
Reference, the FLDS community in Bountiful, British Columbia has indicated 
that they continue their practices.182 When the Polygamy Reference was 
released, the leadership of the FLDS denounced the Chief Justice’s decision 
and vowed to maintain their battle against the Criminal Code’s prohibition.183 
Meanwhile, investigations by the Royal Canadian Mounted Police into the 
community in Bountiful resumed with the knowledge that the polygamy 
prohibition had been confirmed as constitutional.184 These investigations have 
recently given rise to criminal charges.185 
In August of 2014, British Columbia’s Criminal Justice Branch approved 
polygamy and child-related charges against several members of the community 
in Bountiful.186 Those charged included the leaders of the FLDS sect, Winston 
Blackmore and James Oler.187 While these prosecutions are in the very early 
stages, we anticipate that those who have been charged will challenge the 
constitutionality of Section 293 as part of their defense. Mr. Blackmore, in 
particular, did not participate in the Polygamy Reference because his 
application for advanced costs (which would have provided funding for him to 
participate) was rejected by the Chief Justice.188 Now that he has been 
criminally charged, it is reasonable to expect that he will adduce new evidence 
and make novel arguments concerning the polygamy prohibition’s 
constitutionality. 
It remains to be seen how the Polygamy Reference will be utilized in these 
criminal proceedings. While technically only an advisory opinion, the Chief 
Justice’s decision is based on an exhaustive record of evidence that will be 
hard to ignore in any future proceedings. The Polygamy Reference brought the 
issue of polygamy into mainstream public conversation in Canada. While it 
may not be the last word on this issue, the Polygamy Reference provides an 
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unparalleled overview of the impact of polygamy on individuals, communities, 
and the nation-state. 
 
